
 
 
 
 
 
 

 
 

NUCA Issue Briefing 
Pipeline Safety Legislation 

 
US DOT’s Pipeline and Hazardous Materials Safety Administration (PHMSA) is responsible for regulating and 
overseeing approximately: 

o 2.2 million miles of gas distribution pipelines 
o 301,000 miles of interstate gas transmission pipelines, and  
o some 216,000 miles of hazardous liquid pipelines.  

 
In late 2018, a high-profile incident occurred in the Merrimack Valley, Massachusetts, where an 
overpressurization of a gas distribution system led to several explosions and one death. Almost immediately 
there was a big push to crack down on the gas distribution industry. Since then, the pipeline safety debate has 
had a distinct focus on gas distribution. The bill was stalled and the program expired at the end of September 
of last year.  
 
Many NUCA members engage in the gas distribution market, and NUCA weighed in on a few major issues 
related to the current pipeline safety legislation.  
 
Safety Management Systems 
NUCA contractors embrace the cyclical, ‘top-to-bottom’ approach of pipeline safety management systems 
(SMS). Pipeline SMS requires buy-in from top executive management down to workers in the field. SMS also 
requires a commitment to continuous improvement regarding a company’s approach to safety. This is true for 
both contractors and the pipeline operators we work for.  
 
While SMS concepts have been universally supported by all sectors in the pipeline construction industry, we 
are concerned with attempts to incorporate mandated SMS in the industry. SMS requires that a “safety of 
culture” be maintained, and this commitment is being spread throughout the pipeline industry for the past 
several years, and a federal mandate will only create another unenforceable point on an inspector’s checklist.  

 
Criminal Penalties for Criminal Protests 
NUCA supports holding criminal protesters more accountable for criminal activities during pipeline protests. 
Specifically, we support language that would specify that vandalism, tampering with, or impeding, disrupting, 
or inhibiting the operation or construction of a pipeline facility are punishable by criminal fines and 
imprisonment. While we support the right for peaceful activism, trespassing, manipulating or interfering with 
the operation or construction of a pipeline is illegal and is a clear threat to public safety and environmental 
protection. 

 
Damage Prevention—Mapping and Documentation  
In further response to the Merrimack Valley incident, several versions of pending pipeline safety legislation 
would mandate PHMSA to require operators to maintain records, including maps and drawings, and ensure 
their availability to appropriate personnel and state and federal authorities.  



 
 
This is a longstanding issue with excavation contractors and we support any provisions to improve the facility 
locating process, including maps, drawings and other documentation that would improve.  
 
Enforcement of State Damage Prevention Laws 
Current pipeline safety legislation has been stalled since the program expired at the end of September, 2019. 
This has provided time to discuss other proposals for inclusion in the pipeline safety bill if it is brought up for 
consideration this Fall.  
 
Like the vast majority of excavation contractors, NUCA members work constantly to provide a safe and 
effective work environment. Damage prevention is and remains a fundamental part of that. However, damage 
prevention is a two-way street, and when either the contractor or facility operator fails to meet their 
responsibilities, the process is compromised. When state enforcement authorities fail to fully enforce state 
damage prevention law, inadequate compliance is unlikely to improve.   
 
PHMSA is limited under current law when dealing with a State that fails to meet its certification requirements, 
and NUCA supports proposed language that would adjust the pipeline safety regulations through additional 
provisions related to reporting and monitoring requirements as part of a State’s certification.  
 
Congress has recognized the importance of damage prevention by addressing the issue in the last four pipeline 
safety reauthorization measures over the last 20 years. If pipeline safety reauthorization legislation is brought 
up this Fall, NUCA encourages you to support language that would strengthen enforcement of state damage 
prevention law through adjustments to the federal certification process of state pipeline safety programs.  
 
 

 



 
 

 
 
 
 
 
 

August 5, 2020 
 
The Honorable Frank Pallone    The Honorable Greg Walden 
Chairman      Ranking Member 
Committee on Energy and Commerce   Committee on Energy and Commerce 
U.S. House of Representatives    U.S. House of Representatives 
Washington, DC 20515     Washington, DC 20515 
 
The Honorable Peter DeFazio    The Honorable Sam Graves 
Chairman      Ranking Member 
Committee on Transportation and Infrastructure Committee on Transportation and Infrastructure 
U.S. House of Representatives     U.S. House of Representatives 
Washington, DC 20515     Washington, DC 20515 
 
Dear Chairman Pallone, Chairman DeFazio, Ranking Member Walden, and Ranking Member Graves: 
 
The National Utility Contractors Association (NUCA) represents represent construction contractors, 
manufacturers, and distributors who build and maintain a wide range of underground facilities and 
transportation infrastructure. Member companies provide the manpower and equipment needed to build, 
repair, and maintain the infrastructure needed for water and wastewater infrastructure, gas distribution, 
broadband, electric and as well as the nation’s surface transportation system.  
 
Protecting underground assets during excavation projects is critical. NUCA members work tirelessly to perform 
superior work while providing a safe and effective work environment, and damage prevention is and remains a 
fundamental part of that. But damage prevention is a two-way street, and when either the contractor or 
facility operator fails to meet their responsibilities, the process is compromised. Further, when state 
enforcement authorities fail to fully enforce state damage prevention law, inadequate compliance is unlikely 
to improve.   
 
Congress has recognized the importance of damage prevention by addressing the issue in the last four pipeline 
safety reauthorization measures over the last 20 years. As the debate over the latest pipeline safety 
reauthorization measure continues, NUCA encourages you to support language that would strengthen 
enforcement of state damage prevention law through the federal certification process of state pipeline safety 
programs.  
 
PHMSA is limited under current law when dealing with a State that fails to meet its certification requirements, 
and NUCA supports proposed language that would adjust the pipeline safety regulations through additional 
provisions related to reporting and monitoring requirements as part of a State’s certification.  
 
We thank you for your consideration.  
 
Regards,  
 

 
Doug Carlson 
Chief Executive Officer 
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ISSUESPOTLIGHT

Excavation contractors work tirelessly to per-
form exemplary work while providing a safe and 
effective work environment. Damage prevention 
is, and always has been, a big part of that. While 
the goal of increased safety is fundamental, con-
tractors continue to face enduring challenges 
related to the underground facility locating 
process. While it is encouraging that local me-
dia is finally beginning to cover the increasing 
problem of missed or late responses to locate 
requests, lack of adequate state enforcement of 
the law is exacerbating an already dire situation.

The fundamental responsibilities of damage 
prevention are generally agreed to. All facility 
operators need to participate in the One Call 

process. Underground facilities must be marked 
accurately and on time in accordance with state 
law. Excavators need to call 811 before they dig 
and follow critical practices such as potholing. 
When any stakeholder in this process fails to 
meet these responsibilities, damage prevention 
and public safety are compromised.

LOCATING PROBLEMS ON THE RISE
Recent years have seen significant increases in 
facility hits attributed to the root cause of lo-
cating issues. According to the latest CGA DIRT 
Report, damages resulting from locating issues 
rose from 14.56% in 2017 to 20.79% in 2018.

Consider these high-profile cases that gained 
media attention:

MICHIGAN
A large gas utility was cited for late responses to 
some 20,000 locate requests over a short period 
in 2019. Following a two-month state investiga-
tion, the utility was found to have failed to re-
spond or respond on time to an extraordinary 
number of locate requests made to MISS DIG in 
April and May of last year.

According to the Michigan Public Service Commis-
sion (MPSC), who demanded an explanation, the 
utility "failed to respond to over 20,000 dig notice 
requests, and only partially responded to many 
others." According to Michigan’s damage preven-
tion law, a utility "may be ordered to pay a civil fine 
of not more than $5,000 for each violation."

Federal pipeline safety regula-
tions (49 CFR § 192.707) require 
that “a line marker must be 
placed and maintained as close 
as practical over each buried 
main and transmission line.” 
Further, § 460.727 of Michigan’s 
damage prevention statute re-
quires that facility operators “re-

spond to a ticket by the start date and time for the 
excavation… by marking its facilities in the area of 
the proposed excavation or blasting in a manner 
that permits the excavator to employ soft excava-
tion to establish the precise location of the facili-
ties” within three days of One Call notification.

On June 29, 2019, six national contractor or-
ganizations, including the American Pipeline 
Contractors Association, American Road and 
Transportation Builders Association, Associated 
General Contractors of America, Distribution 
Contractors Association, National Utility Con-
tractors Association, and Power and Commu-
nication Contractors Association, collectively 
encouraged the state enforcement authority 
to take appropriate action. In a letter to MPSC, 

these associations pointed out that the utility’s 
conceding that it had “not met expectations” 
was an extraordinary understatement and their 
plan to hire a third locating contractor to help 
complete the remaining marking requests was 
“a seemingly underwhelming response to an 
overwhelming number of violations.”

The Michigan State Attorney General indicated 
an intent to enforce the law, saying that “[t]imely 
and accurate responses to MISS DIG requests are 
essential to safeguard the people of our state 
and our energy infrastructure…” and that “by 
neglecting to respond to these requests, utility 
companies put our residents’ lives in the bal-
ance, creating significant safety concerns for the 
consumers and their surrounding communities.”

This utility was facing possible fines upwards of 
$100 million. Unfortunately, after tough talk of 
meaningful enforcement, in the end, the utility 
was fined a meager $545,000.

MINNESOTA
When a local news network outside Minneapolis, 
Minnesota, reported that a large telecommuni-
cations carrier was under investigation for failure 
to meet its locating responsibilities, these associ-
ations wrote to the Minnesota Office of Pipeline 
Safety, which has enforcement jurisdiction over 
pipelines as well as other underground facilities.

The telecom carrier was facing violations for late 
or non-responses to more than 68,000 locate 
tickets, 10,000 of which went completely unan-
swered. While there were claims of unprecedent-
ed ticket volume, the carrier had recently released 
its locator, one of the largest locating companies 
in the country, at the beginning of “dig season.”

Minnesota state law requires underground facil-
ity operators to locate their facilities within 48 
hours of notification of excavation activity. When 

Lack of Adequate Enforcement 
Undermines Damage Prevention

BY EBEN M. WYMAN

According to the Michigan Public Service 
Commission (MPSC), who demanded an 
explanation, the utility "failed to respond to 
over 20,000 dig notice requests, and only 
partially responded to many others."
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this responsibility is not fulfilled, carriers face a 
fine of up to $1,000 per day, per violation. The 
industry letter pointed out that “unfortunately, 
fines associated with locating responsibilities are 
not normally held in the same regard as calling 
811 and safe digging practices,” but that strong 
enforcement action can make decision-makers in 
charge of these operators “think more thoroughly 
about the consequences of poor decisions.”

Although there was not abundant information 
on the status of this investigation, at press time, 
the carrier was facing a fine of $780,000, reflect-
ing another weak fine for a blatant disregard of 
meeting statutory responsibilities.

ARIZONA
About a month after the locating debacle was 
reported on in Minnesota, the Arizona Corpora-
tion Commission (ACC) ordered the same telecom 
carrier to clear up a backlog of thousands of line-
location requests after the carrier made the same 
changes in its locating personnel in Arizona. By 
May of 2019, the carrier had a backlog of some 
32,000 requests to locate and mark its facilities as 

required under Arizona’s “blue-stake” laws.

Like Michigan, the carrier faced possible penal-
ties of up to $5,000 per violation and would be 
liable for all damages, reflecting a staggering 
$160 million citation. In August, ACC required 
the carrier to pay a $115,000 fine for 30 late blue-
stake tickets issued in the Phoenix area between 
the end of May and early July.

The associations working to convince state au-
thorities to do their job have made the point that 
rash actions like changing contract locating per-
sonnel at the beginning of construction season in 
pursuit of cost savings, coupled with a complete 
lack of contingency planning, “puts America’s in-
frastructure at risk and absolutely compromises 
public safety.” Unfortunately, state enforcement 
actions have been woefully inadequate.

INCENTIVIZING BAD BEHAVIOR
This problem is becoming rampant across the coun-
try, and the lack of adequate state enforcement is 
only making matters worse. Insufficient penalties 
not only undermine the spirit of the law, they incen-

tivize some operators to pay negligible fines rather 
than do what is needed to comply with it.

At a time when a diverse range of stakeholders are 
calling for increased enforcement of damage pre-
vention laws, it is becoming clear that noncompli-
ance with facility locating requirements is often a 
business decision based on costs, not a matter of 
lacking the necessary resources to appropriately 
respond to increasing numbers of locate requests.

A 2006 pipeline safety bill mandated Congress 
to establish protocols for federal enforcement of 
state damage prevention law in states deemed 
to have “inadequate” enforcement. While the un-
derlying intent was to crack down on excavators 
who fail to call 811 prior to excavation or do not 
follow safe digging practices, it is clear that some 
operators need to face strong enforcement ac-
tion in order to change their reckless disregard 
of meeting their responsibilities. Federal pipeline 
officials and the many state enforcement authori-
ties overseeing the damage prevention process 
need to up their game in enforcing both sides of 
the damage prevention coin.

UNDERGROUND UTILITY LOCATING
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The Pillars of Damage Prevention 
 
Damage prevention is a shared responsibility among all stakeholders in the damage prevention process. 
While establishing “811” as the nationwide, toll-free one-call notification number has proven to be 
fundamental to reducing damages to underground facilities during excavation, one-call notification is 
but one part of the damage prevention process. And although the organizations below fully support the 
1999 Common Ground Study of One-Call Systems and Damage Prevention Best Practices, we believe that 
there are three principal “pillars” to damage prevention: 1) membership of all owners/operators of 
underground facilities to the state one-call center, 2) accurate locating, and 3) “potholing” of 
underground facilities. This paper describes these pillars, supported by the best practices developed by 
the Common Ground Alliance (CGA).  
 
One-Call Membership 
The Common Ground Study was developed by virtually all stakeholders in the damage prevention 
process, including underground facility operators, excavators, locators, one-call centers, and others. The 
study states that “the underlying premise for preventing damage for underground facilities, and the 
foundation for this Study, is that all underground facility owners/operators are members of one-call 
centers, and that it is always best to call before excavation.” Despite the fact that this is widely 
understood in the damage prevention realm, exemptions to the process continue to compromise safety.  
 
Municipal exemptions are particularly precarious as they are common causes of dangerous cross bore 
situations. A study released by the Pipeline and Hazardous Materials Safety Administration (PHMSA) 
entitled, study on the Impact of Damage Prevention on Pipeline Safety (2014), states that “[o]ne-call 
membership exemptions for sewer operators may contribute to unintentional cross bores of natural gas 
pipelines” and that “cross bores are more likely to occur when sewer operators are exempt from one-
call membership requirements and don't have to mark their lines.” Exemptions from these essential 
responsibilities undermine the entire process.      
 
CGA Best Practice 3-26 states:  

 
Membership in the one-call center by underground facility operators ensures that potential conflicts with 
existing facilities that may be encountered during excavation activities are identified by using a single 
regional point of contact. Operators of the aforementioned underground facilities who fail to become 
members of their local one-call center risk public safety and damage to their facilities, and endanger 
excavators who may come into contact with these aforementioned underground facilities.  
 
Accurate Locating of Facilities 
There is a wide range of underground pipes, wires, cables, and other underground facilities at various 
depths and sizes, as well as materials buried alone or as part of a bundle or joint trench buried 
underground. For excavation to be performed safely, facilities must be located accurately and in a timely 
fashion in accordance with state law.  
 
While the traditional method of electromagnetic induction is an effective way to locate most 
underground facilities, it will not find polyethylene gas lines, dielectric fiber, or nonmetallic sewer and 
water lines that aren’t accompanied by tracer wire or another conductor. Areas with multiple 
conductors in or on the ground present additional problems, such as crowded rights of way. Age, 
condition, and composition of facilities as well as the type of soil in which they are buried can further 
complicate locating them.  
 
Technologies such as ground penetrating radar (GPR), acoustic/seismic measures, traceable wire, 
electronic markers, or closed-circuit television (CCTV) camera inspections are often necessary to combat 
tough situations, such as mitigating cross bore situations. While there are a number of steps that can 
mitigate all of these challenges, they must be performed by competent locating technicians. It is the 



responsibility of the operator to provide accurate and timely facility markings using qualified locators, 
whether contract or “in-house” personnel. In addition, locating excellence requires a focus on quality 
before quantity. Ensuring accurate locating needs to be the goal, not pushing locators to clear as many 
locating tickets as possible in a given day.  
 
CGA Best Practices 4-5 and 4-6 states:  

- Locators are properly trained. Locator training is documented.  
- Locates are performed safely… It is the responsibility of the owner/operator and locator to 

establish when and how the underground facility will be identified.  
 

Potholing 
Excavation contractors obviously hold significant responsibility in preventing facility damages in addition 
to calling 811 in accordance with state law. Respecting facility markings and digging carefully during a 
project through backfilling are musts. While critically important, line markings are only estimations of 
the horizontal location of underground facilities. The only 100% method for determining their exact 
location is to safely expose them through “potholing.”   
 
Potholing is the practice of digging a test hole to expose an underground facility to determine its 
horizontal and vertical location. The position of the exposed facility must be tied to a survey benchmark 
or an above-grade feature, identified by GPS or traditional survey coordinates or by measuring the 
distance, with a tape measure, to permanent features. Safe, prudent, non-evasive potholing can be 
done by hand digging, vacuum or air vacuum excavation, or hydro excavation.  
 
CGA Best Practice 5-20 states: 

When excavation is to take place within the specified tolerance zone, the excavator exercises such 
reasonable care as may be necessary for the protection of any underground facility in or near the 
excavation area. Methods to consider, based on certain climate or geographical conditions, include hand 
digging when practical (pot holing), soft digging, vacuum excavation methods, pneumatic hand tools, 
other mechanical methods with the approval of the facility owner/operator, or other technical methods 
that may be developed.  

 
Shared Responsibility 
The fundamental responsibilities in damage prevention are evident: underground facility operators must 
belong to their respective one-call center and ensure that facilities are located and marked accurately, 
and excavators must call 811 before they dig, respect facility markings and dig carefully by pothole 
during excavation. Exemptions of responsibilities in this process only compromise safety. Excavation 
safety is only assured through a solid foundation of these three pillars of damage prevention.  
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